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SUBJECT: Hawaii NP D =" appLoval - variance procedure

I've raviewed'the variance procedure in the Hawaii stdtute, and

-lause. Frankly, I'm not convinced. The variance provision estab-

s a statutory "right" in a discharger to have a request for a
iznce considered and granted if the discharger's continued oper-

ion #5 in the public. interest, if the discharge does not substaptially
andanger public health or safety, and if the hardship in complying
witk standards from which the variance is sought is greater than
che benefit to the D"Dlac.

This procedure is cne'wnldh is a;parently to be applled in the
it iting process itself rather than as a modification~type of
ura. As such this procedure ssems.to insert into the per-
ing process the very kimnds of considerations that the 1972 Act
as de 51gned to remove. In fact, these criteria are possibly even
25s stringent than water quallty ccn31deratlons, the water
;uality standards godls are to protect fish and wildlife and
recreation in and on the water; the consideration here is substantial
danger to publie health and safety. Nor do the water quality
‘standards involve the kind of cost—benefit type of analy51s contem-
plated in this provision. :

I realize-that this section says that a ‘variance canmot be
granted unless these criteria are met. Theoretically, the department
I t prohibiced from establishing other conditions umder Whicn a
variance would not-be granted. However, the discretion shoiild have ‘
to be exercised reasonably and so as mot to vitfate the staLLtorj o R
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and so 4s not to be arbitrary and capricious. I-can't
attempt, by zremgulation, to read thess considerations
statute altogethﬁf'(ﬂ"Cﬂ if the regulations do this,’
which I'm not COFELﬁC»d thay do) could p0551b1y be sustained. In
my visw the sLa““’"iear¢y compals the department to consider thesa
factfors, and to be answerable om review subject to the standard
tests measuring the exsrcisé of administrative discretion.

iculties with the provision allowing a
vari a ten-year peériod. I realize that this
is a maximum and that the regulations say five years, and that
even this is a naxl_um.wnﬂcn czn be shortened to not exceed the
compliance dates set im the FWPCA. Basically what the Department
is trying to do here Is narrow its discretion across the board

for all future cases, R ithout rngard to specific 51tuat10ns. 1
believe there is some case law indicating that exercise of adminis-
trative authority in this way is an abuse of discretion. I would
be interested in knowing the Hawaii AG's opinion specifically on
the validity of this type of exercise of dlscLetlon under Hawaii
law.

I would reiterate here the views that I expressed to you on a
similar sitvation in the Kansa program. I believe that they apply
here as well, I don’t think that the Bawaii prog*am is approvable
with this prov151on\1a it.

Nancy L. Speck ;



